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:: IN THE COURT OF THE SESSIONS JUDGE ::::UDALGURI :: 

Present : B.K. Sen. 
Sessions Judge, 

Udalguri. 
 

Crl. Appeal No. 7/2016 

    

    

   Sri Nabin Ch. Rabha…………Accused/Appellant. 

     -Vs-  

    State of Assam…………...……………Respondent.  

Appearance :  

 For the appellant   :  Mr. M. Rajbangshi, Advocate. 

                                         Mr. S. Alam, Advocate.                        

 For the respondent : Mr. B.K.Chetry, Addl. Public Prosecutor  

 Date of hearing      : 12.7.2016. 

 Date of judgment   : 26.7.2016. 

 

J U D G M E N T 

 

 This appeal is directed against the judgment and order dated 16.3.16 

passed by Mrs. G.Rabha, Chief Judicial Magistrate, Udalguri in G.R. Case 

No.1146/12 whereby accused/appellant was convicted u/s-458/324 IPC and 

sentenced him to suffer SI for 1 (one) year u/S 458 IPC and to pay a fine of 

Rs.5000/-, i/d SI for 15 days. He is further sentenced to undergo SI for 6 (six) 

months u/S 324 IPC and to pay a fine of Rs. 20,000/- i/d, SI for 1 (one) 

month.  

 

2. The case of the prosecution, in brief, is that Sri Sankar Rabha lodged an 

FIR before Kalaigaon P.S. on 15.11.2010 at about 10:30 AM alleging, inter-alia, 

that last night at about 2:20 AM he and his wife woke up on hearing the 

shouting of his daughter Miss Saru Rabha @ Sewali Rabha, and they came 

outside. They saw that their daughter sustained injuries which were bleeding 
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and she was writhing in pain. On being  asked as to who had injured her she 

replied that accused Nabin Ch Rabha, a youth of the same village had injured 

her. On the basis of the said FIR the OC Kalaigaon PS registered a case being 

Kalaigaon PS case No. 116/10, under Sections 448/326 IPC. Police held usual 

investigation and at the conclusion of the investigation laid charge-sheet 

against the accused/appellant u/S 458/323/354 IPC.  

 

3.  On the appearance of the accused person before the court below, the 

learned court below furnished copy of necessary police papers to him. Upon 

hearing both sides and perusal of materials on record, the court below framed 

charge against the accused person for the offence punishable u/S-458/323 IPC 

and charge was read over and explained to the accused person to which he 

pleaded not guilty and claimed to be tried. During trial  two new Sections of 

IPC i.e. 324 and 417 IPC was added against the accused person. Ingredients of 

this charge has been read over and explained to the accused person to which 

he pleaded not guilty and claimed to be tried. 

 

4.  The prosecution in order to bring home the charge against the accused 

person examined eight witnesses including the investigating police officer and 

the medical officer, who examined the victim. At the closure of the prosecution 

evidence accused was examined u/S 313 Cr.P.C. In his statement recorded 

u/s-313 CrPC the accused/appellant denied to have committed the alleged 

crime. However, he did not adduce any evidence in defence. 

 

5.  The learned court below at the conclusion of the trial found the 

accused/appellant guilty and convicted him u/s 458/324 IPC and sentenced 

him as mentioned hereinabove.  

 

6.  Being highly aggrieved and dissatisfied with the impugned judgment 

and order aforementioned, the accused/appellant preferred this appeal 

contending, inter-alia, that the evidence on record does not make out offences 

u/s 324/458 IPC, that that witnesses are highly interested and their evidence 

does not inspire confidence, that   the trial Magistrate over estimated the 

evidence of the victim and other witnesses, that the evidence on record does 
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not justify conviction of the accused person and the learned Magistrate failed 

to appreciate the evidence on record in its proper perspective. It is submitted 

that the impugned judgment and order are liable to be set aside.  

 

7.  I have heard argument advanced by learned counsel of the parties and 

perused the case record.  

 

8. Let us scrutinise the evidence on record. PW1, Sewali Rabha deposed 

that she knows accused Nabin Rabha. She stated that she had an affair with 

the accused and consequently she got pregnancy. Accused wanted to get her 

pregnancy terminated. She desired to have the baby. PW.1 further deposed 

that over such conflict accused came to her room at about 2 AM armed with a 

dao and assaulted her by means of “dao” on her hand, head and neck causing 

injury. She further stated that she shouted and fainted away and then her 

parents took her to hospital.  

 In her cross-examination this witness stated that  on being asked by 

accused she opened the window. She stated that there was no light in her 

room and the same was lit at that point of time. She stated that  she did not 

shout when the accused entered the room. This witness stated that the 

accused tried to rape her and then she had a fight with him. She did not shout. 

Thereafter, she fell on the bed and then accused assaulted her with a dao. 

Then she raised shout whereupon her family members came to her room. She 

denied the defence suggestion that accused Nabin Rabha did not love her and 

that it was a one sided love. It is also denied that accused did not come to her 

house.  

 It is to be pointed out that once Section 324 and 417 IPC was added to 

the charge, the defence was given opportunity to cross-examine the witness 

and they cross-examined PW.1 again. In her futher cross-examination PW1 

stated that her family members or the family members of the accused never 

interacted for their marriage and none of her family members knows about the 

affair. She asserted that she can see in the dark night even. It is in her 

evidence in cross-examination  that she told in the village “Mel” that she could 

not identify in the dark night. PW1 would state that she told before the police 
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that she kept the window open on the day of occurrence as she knew the fact 

that the accused would come to take her.  

 

9. PW2, Sankar Rabha, is the informant of the case. He stated that on 

hearing the shout of his daughter he entered her room through the window 

and opened the door. He stated that he had seen cut injury on the hand, head 

and neck of victim. At that point of time victim told him that Nabin had 

assaulted her causing cut injuries. He then went to the police station to file the 

ejahar and sent the victim and his son to hospital for treatment.  

 In his cross-examination he stated that they do not have electricity 

connection in their house and in the evening they use lamp. He clarified that 

he entered the room of her daughter through the window.  It is disclosed in his 

cross-examination that though it was dark his daughter identified Nabin Rabha 

from his voice. He has no proper knowledge as to whether his daughter was 

pregnant.  

 

10. PW3, Ratan Rabha came to know that Sewali Rabha (PW1) was injured. 

He went to the place of occurrence when police came.  

In his cross-examination he stated that he has no knowledge about the 

incident.  

 

11. PW.4, Manuram Rabha in his evidence stated that on hearing hulla he 

came to the house of the informant and  had noticed cut injury on the neck of 

PW1 which was bleeding. The villagers suspected the accused to have caused 

the cut injury.  

In his cross-examination he stated that he came to the place of 

occurrence after about 1 ½ hours after he had heard hulla.   

 

12. PW.5, Guneswar Rabha deposed that on the day of occurrence PW2 

called the village people to hold a “Mel”. He visited the house of the informant 

(PW2) and found Sewali Rabha in injured condition. He noticed cut injury on 

her neck and saw some hair of the victim lying on the floor which got cut in 

the incident. On being enquired Sewali told him that accused Nabin  Rabha 

assaulted her.  
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13. PW.6, Hari Prasad Rabha deposed that in the morning he came to know 

that the accused fled away causing injury to PW1. His house is situated at a 

distance of around 200 meters from the house of the informant. In the 

morning he visited the house of the informant and found blood drops in front 

of room of the daughter of the informant.  

In his cross-examination this witness stated that at the village “Bichar” 

PW1 had stated that she could not identify the accused person properly as it 

was dark.  

 

14. PW.7, Dr. Jitendra Kumar Saharia deposed he examined the victim on 

15.11.10 at 9.35 AM that and found injuries on her person which are as 

follows:-  

(i) Lacerated injury over parietal area of scalp extender, middle of left 

cheek. (measuring 6”x ½”x ½”) (ii) Lacerated injury over nape of neck  

(measuring 2”) stitched already. (iii) Lacerated injury over neuthal aspect 

(measuring 1 ½”) stitched already. (iv) Lacerated injury over right hand 

(measuring 2”x1/2”).  

Doctor (PW.7) opined that all the injuries are simple and caused by 

blunt weapon.  

 

15. PW8 (I.O.) deposed that informant Sankar Rabha lodged FIR before 

Kalaigaon P.S. on 15.11.10. On that day at 10.30 AM O/C, Kalaigaon P.S. 

entrusted this witness to investigate the case. Accordingly he visited the place 

of occurrence, prepared sketch map and recorded the statement of witnesses. 

Before he visited the place of occurrence the victim was already taken to 

hospital by her family members. At the conclusion of the investigation he 

submitted charge-sheet against the accused person.  

 

16. Learned counsel for the accused/appellant submitted that no offence 

punishable u/S 458/324 IPC is made out from the evidence on record and 

therefore, the accused/appellant is entitled to get acquittal. It is argued, as per  

her evidence PW1 opened the window on being asked by accused. If it is so, 

question of lurking house trespass does not arise at all. It is contended that 
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medical evidence does not support the version of PW1 that she was assaulted 

by any sharp cutting weapon. Doctor opined the nature of injury to be simple 

and caused by blunt object. Learned counsel further submitted that  in the 

“Mel” that  was held after the incident,  PW.1 disclosed that she could not 

identify the accused person in the dark night. Since the person, who committed 

the alleged crime, could  not be identified by the PW1, who is sole eye witness 

in this case, no conviction can be based on such evidence.  

 

17. In the case of Rajiv Singh Vs. State of Bihar & Anr, reported in 2016 

AIAR (Criminal) 439, the Hon’ble Supreme Court held –“ It is well entrenched 

principle of criminal jurisprudence that a charge can be said to be proved only 

when there is certain and explicit evidence to warrant legal conviction and that 

no person can be held guilty on pure moral conviction. Howsoever grave the 

alleged offence may be, otherwise stirring the conscience of any court, 

suspicion alone cannot take the place of legal proof. The well established 

cannon of criminal justice is “fouler the crime higher the proof”. In 

unmistakable terms, it is the mandate of law that the prosecution in order to 

succeed in a criminal trial, has to prove the charge (s) beyond all reasonable 

doubt.” Hon’ble Supreme Court further observed “ In supplementation it was 

held in affirmation of the view taken in Kali Ram Vs State of H.P. (1973) 2 SCC 

808 that if two views are possible on the evidence adduced in the case, one 

pointing to the guilt of the accused and the other to his innocence, the view 

which is favourable to the accused should be adopted”.  

 

18. It is contended by the learned counsel for the accused/appellant when 

the PW1 could not identify the person who entered into her room and 

assaulted her, the benefit must go in favour of the accused. On the other 

hand, learned Addl. P.P. contended that the learned court below  upon proper 

appreciation of the evidence on record rightly found the accused person guilty  

and therefore, the decision arrived at by the court below needs no interference 

in the present appeal.  

 

19. Keeping in view the rival submission of the parties, the evidence on 

record needs careful analysis.  
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20. PW.1 is the sole eye witness in this case. PW2 came to the place of 

occurrence after the incident  was over and he found injury on the  person of 

PW1. It is in the evidence of PW1 that she had an affair with the accused 

person resulting her pregnancy. It is her version that accused wanted to get 

her aborted which she refused. Over such conflict accused came to her room 

and assaulted her by mean of dao causing injury. It is her claim that she kept 

the window open to facilitate entry of the accused person. The defence denied 

all the allegations levelled by the PW1. It is in the evidence of PW1 that no 

lamp was burning in her room but at the point of time when the accused came 

she lit the lamp. PW1, therefore, indicated that in the light of the burning lamp 

she could identify the accused person. But her evidence is found to be self 

contradictory. From the evidence on record it comes out that a village “Mel” 

was held after the occurrence. PW1 alongwith other persons were present in 

the “Mel”. In the village “Mel” she told that she could not identify the person in 

the dark night. This part of the evidence of PW1, revealed in her cross-

examination, finds support in the evidence of PW6. PW6 also stated that in the 

village “Bichar” PW1 has stated that she could not identify the accused person 

properly as it was dark. The claim of the prosecution  that the PW1 could 

identify the accused person at the material time is belied in her cross-

examination wherein it is revealed by herself that in the village “Mel” that was 

held after the occurrence she disclosed that she could not identify the accused 

it was being a dark night. 

 

21. Law is well settled that a conviction can well be founded on the 

testimony of a sole witness, which is confidence inspiring and beyond 

suspicion, leaving no doubt in the mind of the court.  

 

22. In the instant case, the sole eye witness, the PW1, claimed that at the 

material time she lit the lamp and in the light of the lamp she could identify the 

accused person. But she contradicted herself stating that in the “Mel”, that was 

held in connection with the occurrence, she disclosed that she could not 

identify the person in the dark night. This discrepancy creates doubt as to the 

presence of the accused person at the material time. Evidence of PW1 does 

not inspire confidence of the court beyond doubt.  
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23. PW1 in her evidence narrated as to why the accused person entered 

into her room, at the dead hours of night, at the material time. Her evidence 

indicates strong suspicion as to the presence of accused person at the place of 

occurrence and his involvement in the commission of the offence. Suspicion, 

howsoever, strong it may be cannot take place of legal proof.  

 

24. In the case of Ranjeet Kumar Ram @ Ranjeet Kumar Das Vs. State of 

Bihar, reported in 2015 AIAR (Criminal) 585 Hon’ble Supreme Court held – 

“ ............ though there may be strong suspicion about involvement of a 

person in the commission of the offence, yet suspicion however strong may be, 

it cannot take the place of proof”.  

 

25.  In view of the foregoing discussion and reasons, I am of the opinion 

that the prosecution failed to prove its case beyond all reasonable doubt and 

the accused is, therefore, entitled to get the benefit of doubt. 

 

26.  In the result, the appeal is allowed. The impugned judgment and order 

dated 16.3.16 accordingly stands set aside. The accused/appellant is held not 

guilty of the offences u/s 358/324 IPC and he is hereby acquitted of the same 

under benefit of doubt.  

 

27.  This appeal stands disposed of.  

 

28.   Send down the LCR with a copy of this judgment.  

 

 Given under my hand and the seal of this court on this the 26th  day of 

July/2016.  

 

Dictated and corrected by me     Sessions Judge,  
            Udalguri.  
       

           Sessions Judge,  
               Udalguri. 
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